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United States Court of Appeals fojr the 

District of Columbia 

No. 6375. 

Joseph F. Allison and Eastern Laboratory, a Corporation, 

Appellants, 

vs. 

Solomon S. Seigle and Rosa F. Seigle. 

a Supreme Court of the District of Columbia. 

In Equity. 

No. 54147. 

Solomon S. Seigle, Rose F. Seigle, Plaintiffs, 

vs. 

Joseph F. Allison, Eastern Laboratory, a Corporation, 

Defendants. 

United States of America, 

District of Columbia, ss.: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in s^id Dis¬ 
trict, at the times hereinafter mentioned, the fallowing 
papers were filed and proceedings had, in the above^entitled 
cause, to wit: 
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1 Bill. 

Filed March 21,1932. 

In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

In Equity. 

Xo. 54147. 

Solomon S. Seigle, Rose F. Seigle, Plaintiffs, 

vs. 

Joseph F. Allison, Eastern Laboratory, a Corporation, 

Defendants. 

To the Supreme Court of the District of Columbia, Holding 
an Equity Court: 

The plaintiffs, Solomon S. Seigle and Rose F. Seigle, re¬ 
spectfully state: 

1. They are citizens of the United States, residents of the 
District of Columbia, and bring this suit in their own right 
as hereinafter set forth. 

2. Defendant Joseph F. Allison is a citizen of the United 
States and a resident of the District of Columbia, and de¬ 
fendant Eastern Laboratory is a corporation created and 
existing under the laws of the District of Columbia; and 
both of said defendants are sued for their actual infringe¬ 
ment of the rights of the plaintiffs as hereinafter set forth. 

3. On, to-wit, January 11, 1927 the plaintiffs purchased 
from defendant Joseph F. Allison the entire stock of drugs, 
medicines, formulas, merchandise, furniture, fixtures and 
equipment pertaining to and contained in the drug business 
theretofore being conducted on the first floor of 1213 4% 
Street, Southwest, Washington, District of Columbia, to¬ 
gether with the good will thereof, and actually paid for the 

same the sum of Three Thousand ($3,000.00) Dollars 

2 cash and Five Thousand ($5,000.00) Dollars addi¬ 
tional represented by chattel deed of trust notes, as 

will more fully and at large appear from certain bill of sale 
signed and sealed by said defendant Allison, a true copy of 
which is hereto annexed marked Exhibit “A” and made a 
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part hereof. As will appear from the terms of said instru¬ 
ment, defendant Allison expressly agreed and covenanted 
with these plaintiffs as follows: 

“I agree not to conduct, own or operate a dfug store 
within a radius of ten (10) blocks while said Sejgle owns 
said drug* business.” 


4. Ever since the said purchase by them, the plaintiffs 
have continuously conducted, and are still conducting, the 
drug business so taken over, the same being conducted bv 
them on the first floor of 1213 4*4 Street, Southwest during 
the period from January 11, 1927 to and including] January 
10, 1932, and subsequently to the last named da|e on the 
first floor of premises 1201 4 3 /L> Street, Southwest, in the 
same block as the first mentioned premises and on'the same 
side of the street, with slightly more than 100 feet interven¬ 
ing between the entrances of the two premises. 

5. About the early part of February 1932, it ca^ne to the 
attention of the plaintiffs that work was being dofie by de¬ 
fendant Allison on the first floor of said premises 1213 
4*4 Street, Southwest which was possibly intended to re¬ 
adapt said premises for use as a drug store, whereupon 
plaintiffs, through their attorney, caused written notice to 
be served upon defendant Allison by registered mail calling 
his attention to his obligation under the aforesaid written 
instrument of January 11, 1927, and requesting advice as to 
whether or not he was preparing to conduct, own or operate 

a drug store upon said premises 1213 4*4 Street, 
3 Southwest, Defendant Allison has failed to respond 

to said communication. Instead thereof, on or about 
March 5, 1932, defendant Allison opened, and has since 
conducted and operated, and is still continuing to do so, a 
drug store upon the first floor of said premises 1213 4% 
Street, Southwest, defendant Allison being in personal at¬ 
tendance and personally conducting such drug ]bnsiiiess, 
aided and abetted by defendant Eastern Laboratory which 
has some undisclosed relation with defendant Allison for 
the conduct by the latter of such drug business in violation 
of the aforesaid contract between plaintiffs and defendant 
Allison, all the terms of which contract have been at all 
times well known to said defendant Eastern Laboratory. 
Since the opening of said drug store by defendants as afore¬ 
said, defendant Allison has referred the attorney for these 
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plaintiffs to the attorney for defendant Allison, and the at¬ 
torney for said Allison has been in conference with the 
attorney for these! plaintiffs up to the present time, without 
anything definite Resulting, making necessary the bringing 
of this suit. 

6. The injury to these plaintiffs, by reason of the fore¬ 
going facts, is serious and irreparable; serious in that it 
is ruinous from any practical business standpoint to at¬ 
tempt to conduct two drug stores in that vicinity within 
that short distance of each other, the amount of business 
not being sufficient to support two drug stores; and irre¬ 
parable both because of such serious condition and because 
of the difficultv of obtaining hereafter anv trustworthy and 
reliable accounting of the profits realized by the defendants 
and/or the losses sustained by the plaintiffs in consequence 
of the continuing violation of the contract aforesaid. De¬ 
fendant Allison had conducted a drug store at 1213—4% 
Street, Southwest for a long period of time preceding his 
sale of the drug business to these plaintiffs, and in 
4 consequence he became personally well known to 
drug customers in the vicinitv to such an extent that 
his re-appearance in the drug business in the immediate 
vicinity is strongly calculated to attract drug customers 
back to defendant Allison. Plaintiffs are dependent upon 
their drug business aforesaid, purchased from defendant 
Allison, for the support of themselves and their children, 
making immediate interlocutory relief imperative, as a 
serious loss of business to them is already apparent. 

Wherefore, the premises considered, plaintiffs pray: 

1. That writs of subpoena issue against the defendants, 
and each of them, requiring them to answer the exigencies 
of this Bill. 

2. That the defendants, and each of them, be restrained 
and enjoined pendente lite and permanently, from in any 
manner utilizing the personal presence or services of Jos¬ 
eph F. Allison in the conduct or operation of a drug store 
in or upon premises 1213—4% Street, Southwest while the 
plaintiffs continue to own and conduct the drug business 
purchased by them from said defendant Allison. 

3. That the defendants, and each of them, be required to 
account for all profits realized by them or either of them, 
and/or all damages sustained by the plaintiffs up to the 
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present time and during- the continuance of thp suit in 
consequence of the defendant’s violations of the rights of 
the plaintiffs as hereinbefore set forth. 

4. For such other, further and general! I’elief as 

5 the nature of the case may require and to jthe Court 
may seem meet and just. 

SOLOMON S. SEIGLE and 
ROSE F. SEIGLE, 

Bv GEO. E. SULLIVAN, 

Their Attorney. 

District of Columbia, to-wit: 

I, Solomon S. Seigle, being first duly sworn depose and 
say, That I am one of the plaintiffs named in the foregoing 
bill of complaint, that I have read said bill and know the 
contents thereof, and that I verily believe the facts therein 
stated to be true. 

SOLOMON S. S 

I 

Subscribed and sworn to before me this 18th day of 

AT'vrph 4 D 1Q°,9 

(Notarial Seal*.) JANE M. MacINERNEY, 

Notary Public, D. C. 

6 . Exhibit “A”. 

Bill of Sale. 

Know all men by these presents: That Joseph F. Allison, 
of the City of Washington, District of Columbia, tor and in 
consideration of Three Thousand ($3,000.00) Dollars cash, 
to me in hand paid by Soloman S. Seigle and Rosej F. Seigle, 
at and before the sealing and delivery of these presents, 
and chattel deed of trust notes in the sum of $5,000.00 se¬ 
cured upon the hereinafter mentioned goods, chattels and 
personal property, the receipt whereof I do hereby acknowl¬ 
edge, have granted, bargained and sold, and by these pres¬ 
ents do grant, bargain and sell unto the said Solomon S. 
Seigle and Rose F. Seigle, their heirs, executors, adminis¬ 
trators and assigns, the entire stock of drugs, tnedicines, 
formulas, merchandise, furniture, fixtures and equipment 
pertaining to and contained in the drug business how being 
conducted in the entire first floor of premises 1213 4*4 
Street, S. W., Washington, D. C. together with the good 
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will thereof, and all other goods, chattels and personal prop¬ 
erty now in or about the first, floor of said premises, alone 
excepting the Eastern Health Laboratory, Inc., supplies 
and appliances, all and singular which said goods, chattels 
and personal property I hereby certify, it being one of the 
express conditions upon which this sale is made, belong ab¬ 
solutely to me; that there are no prior liens against them 
and that I have a right to sell and give possession of the 
same. I agree not to conduct , own or operate a drug store 
within a radius of ten (10) blocks while said Seigle owns 
said, drug business. 

To have and to hold all and singular, the goods, chattels 
and personal property and good will above bargained and 
sold or mentioned, unto and to the use of the said Solo¬ 
mon S. Seigle and Rose F. Seigle, their heirs, executors, 
administrators and assigns forever. 

All interlineations and alterations made prior to sign¬ 
ing and sealing. 

JOSEPH R. ALLISON, 

By GEORGE P>. ROBEY, 

Atty. 

In witness whereof, I have hereunto set mv hand 
7 and seal this 11th dav of Januarv, A. D. 1927. 

(Sgd.) JOSEPH F. ALLISON. (Seal.) 


Witness: 

H. S. GROGAN. 

District of Columbia, To wit: 

I, Effie C. Ryon, a Notary Public in and for the said Dis¬ 
trict of Columbia, do hereby certify that Joseph F. Alli¬ 
son party to a certain Bill of Sale bearing date on the 
eleventh day of January, A. D. 1927, and hereto annexed 
personally appeared before me in said District the said 
Joseph F. Allison being personally well known to me as 
the person who executed the said Bill of Sale and acknowl¬ 
edged the same to be his act and deed. 

Given under my hand and notarial seal this eleventh day 
of January, A. D. 1927. 

EFFIE C. RYON, 

, Notary Public , D. C. 
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S Answer of Joseph F. Allison to Bill. 

Piled March 24, 1932. ! 

i 

* * # * * • i * 

Now comes Joseph F. Allison, one of the [defendants 
herein, and, for answer to the bill for a temporary injunc¬ 
tion and accounting filed herein, says: 

i 

1. He admits the allegations of Paragraph 1 o|f said Bill. 

2. He admits that he is a citizen of the United States, 
but he is not a resident of the District of Columbia, living 
and residing in the town of Falls Church, State of Vir¬ 
ginia; he admits that the Eastern Laboratory, Inc., is a 
corporation created under the law of the Distinct of Co¬ 
lumbia on January 25, 1923, and that since thep and now 
said corporation has been continuously carrying on busi¬ 
ness under its charter with due authorization to manufac¬ 
ture and sell drugs, medicines and medicinal products, and 
to conduct a general drug business in the Distinct of Co¬ 
lumbia at 1213 4 i/ 2 Street, Southwest. 

3. He admits that on January 11, 1927, he sold the drug 
business conducted by him on the first floor of premises 
1213 414 Street, Southwest, to the plaintiffs and said sale 
was made contemporaneously and in conjunction with the 
execution of a certain lease of the same premises herein¬ 
after more specifically mentioned; said sale was consum¬ 
mated in accordance with the terms and provisions of the 
bill of sale dated January 11, 1927, marked Plaintiffs’ Ex¬ 
hibit A and annexed to plaintiffs’ bill, and also a certain 
written lease dated January 11, 1927, executed at the same 

time as said bill of sale, by and between | the plain- 
9 tiffs and the defendant whereby the latter {leased the 
first floor of premises 1213 4VL> Street, Southwest, 
known as “Allison’s Drug Store” for five (5) years (with 
privilege of ten (10) years’ renewal thereafter) unto the 
plaintiffs, said original lease being now in the possession 
of the said plaintiffs; by the terms and provisions of said 
bill of sale and the written lease aforesaid, wjdli its re¬ 
newal privilege, it was understood and agreed between the 
plaintiffs and defendant that the latter should nbt conduct, 
own or operate a drug store within a radius of ten blocks, 
while said plaintiffs owned said drug business af 1213 4% 
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Street, Southwest, and occupied said premises 1213 4% 
Street, Southwest, as a drug* store under the terms and 
provisions of said lease, to wit, five (5) years from Jan¬ 
uary 25, 1927, with privilege of ten (10) years’ renewal 
thereafter; the covenant of said defendant not to conduct, 
own or operate a drug store within a radius of ten blocks 
while said plaintiff owned said drug business is and was 
agreed upon without any definite period of time of ex¬ 
piration of said covenant because the same was to be effec¬ 
tive and valid so long as plaintiffs carried out the terms 
and provisions of said written lease with respect to their 
occupancy of said premises. 

4. Defendant denies that since said purchase aforesaid 
by the plaintiffs on, to wit, January 11, 1927, until Jan- 
uarv 10, 1932, thev have continuouslv conducted the said 
drug business on the first floor of premises 1213 4^4 Street, 
Southwest, but, on the contrary, he avers the fact to be 
that on or about April 15, 1931, without notice of any 
kind to defendant, plaintiffs closed the doors of said busi¬ 
ness premises 1213 414 Street, Southwest, and removed 
therefrom all personal property and stock in trade, with 
the exception of the fixtures which were solidly and per¬ 
manently attached to the walls of said premises; thereafter, 

said plaintiffs went through the gesture of paying 
10 the rent and proceeded to remove the remaining 

fixtures from said store in the course of which thev 

* 

permanently damaged and destroyed much plastering of 
the walls and ceiling, partially wrecked the flooring of said 
store bv removing* the linoleum which had been cemented 
on top of said flooring for a period of about seven years, 
as a consequence of which it became necessary to lay a 
new cement flooring, the old wooden flooring having been 
destroyed and rendered impossible to be repaired; said 
plaintiffs left the aforesaid premises which they had leased 
from defendant in such a disreputable, abandoned and 
wrecked condition as to make said premises appear to be 
practically uninhabitable and of no value for business pur¬ 
poses. Defendant is informed that prior to April 15, 1931, 
said plaintiffs purchased the corner property known as 
premises 1201 4% Street, Southwest, and installed therein, 
at or about said date aforesaid, to wit, April 15, 1931, a 
drug business after closing up said premises 1213 4*4 
Street, Southwest, and leaving the same in a wrecked con- 
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dition as aforesaid with the deliberate purpose jof destroy¬ 
ing* its availability as a business property. 

5. Defendant has no knowledge of what eamb to the at¬ 
tention of plaintiffs with respect to work beijng done at 
premises 1213 4*4 Street, Southwest, to re-adajjt it for use 
as a drug store; he admits receiving the letter from the 
attorney for the plaintiffs relative to this majtter, which 
letter defendant delivered to his attorney an(i he is in¬ 
formed and believes that his said attorney subsequently 
communicated with the attorney for said plaiiitiffs in re¬ 
spect to these matters in dispute between the parties; de¬ 
fendant denies that on or about March 5, 1932i he opened 
and has since conducted and operated, and is s' ill continu¬ 
ing so to do, a drug store on the first floor <^f premises 
1213 4 1 /. Street, Southwest, but he avers the fact to be 
that the said drug business and store was opened, 
11 conducted and operated and is now conducted, owned 
and operated by the Eastern Laboratory, Inc., a 
corporation organized and chartered in the District of 
Columbia on January 25, 1923, about four years before 
said defendant sold his drug store to plaintiffs herein; in 
connection therewith, defendant states that all pharmacy, 
occupancy, narcotic and prescription permits have been 
duly issued by the proper authorities to the Eastern Labo¬ 
ratory, Inc., and that said stock of drugs, fixtures and 
other personal property in and upon said premises 1213 
4 1 / 4 Street, Southwest, are owned by said Eastern Labo- 
latory, Inc., which corporation has leased said premises 
for a long period of years and owns and operates said 
drug business on said premises; defendant further states, 
in connection therewith, that said bill of sale, hereinbefore 
mentioned and known and described as Plaintiffs’ Exhibit 
A, attached to the bill, expressly excluded from its pro¬ 
visions any property rights of the said Eastern Labora¬ 
tory, Inc., and that at the time of the sale aforesaid to 
plaintiff, more than five years ago, said Eastern Labora¬ 
tory, Inc., removed all its property and assets from said 
premises to another place of business at 200 Upshur Street, 
Northwest, and thereafter to the Mather Building, 918 Gr 
Street, Northwest, where it has continuously conducted its 
drug business until its recent removal to 1213 4*4 Street, 
Southwest, after the plaintiffs had abandoned said prem- 


10 


J. F. ALLISON ET AL. VS. S. S. SEIGLE ET AL. 


ises; defendant further avers that he is the owner of 
premises 1213 4Vo Street, Southwest, and has a right to 
be in and upon said premises, and that said plaintiffs knew 
at the time they purchased the drug business of defendant 
located on said premises that said Eastern Laboratory, 
Inc., was a corporation chartered and authorized to carry 


on the drug business and that if said plaintiffs gave 
up the use of said premises for the drug business at any 
time, said Eastern Laboratory, Inc., would return to said 
place of business at 1213 4VL> Street, Southwest, for 
12 the purpose of conducting a drug business therein; 

defendant further says that there was an express 
provision in the lease, hereinbefore described, that said 
plaintiffs could sell the drug business purchased by them 
and assign said lease during the term thereof, and that 
said provision was inserted in connection and in relation 
to the covenant of defendant not to operate a drug busi¬ 
ness within said prohibited area so long as said lease or 
its renewal was in force and effect. 


6. Defendant denies that serious injury will result to 
plaintiff because of the location of two drug stores within 
the immediate vicinity of each other, but avers the fact 
to be that in their removal from premises 1213 4*4 Street, 
Southwest, to their present location, plaintiffs advanced the 
present drug business conducted by them to closer proxim¬ 
ity to the nearest drug business now operated about one 
block from them; that the character of drug trade in this 
vicinity is composed, in a large part, of colored people 
who pay cash and who are profitable patrons for a drug 
store; defendant has no knowledge with respect to the 
allegation of plaintiffs in regard to their being dependent 
upon their drug business for the support of themselves and 
their children, but he is informed and believes that since 
said plaintiffs purchased defendant’s drug business, about 
five years ago, they have realized from said business suf¬ 
ficient profits to pay out of said business the sum of Five 
Thousand Dollars ($5,000.00) which was the chattel trust 
obligation thereon and, in addition thereto, they have re¬ 
cently purchased, besides the corner property at 1201 4*4 
Street, Southwest, in which they installed a new drug busi¬ 
ness, the two adjoining properties between the corner and 
the property owned by defendant. 


J. F. ALLISON ET AL. VS. S. S. SEIGLE ET 1l. 11 

I 

Wherefore, having fully answered said bill, the defend¬ 
ant respectfully prays that said temporary injunc- 
13 tion as requested in said bill be denied ajnd that he 
be dismissed hence with his reasonable ccjsts. 


JOSEPH F. A 


District of Columbia, ss : 

\ 

I do solemnly swear that I have read the annexed Answer 
* 

by me subscribed; that I know the contents thereof and 
that I verily believe the same to be true. 

JOSEPH F. AllLISON. 


Subscribed and sworn to before me this 24" diy of 
March, A. D. 1932. 

FRANK E. CUNNINGHAM, 
By HARRY M. HULL, 

Ass t. Clerk. 

JAMES A. TOOMEY, 

Of Toomey £ Toomey, 

Attorneys for Defendant. 


Answer of Eastern Laboratory, Inc., to Bill. 

Filed April 20, 1932. 

*##*#*« 

Now comes Eastern Laboratory, Inc., a corporation, one 
of the defendants herein, and for answer to the bill for a 
temporary injunction and an accounting, says: 

1. It admits the allegations of Paragraphs 1 and 2 
of said bill and states that it is a corporation cheated and 
existing under the laws of the District of Columbia since 
January 25, 1923, and that since then and now sjaid corpo¬ 
ration has been continuously carrying on business under 
its charter with due authorization to manufacture and sell 
drugs, medicines and medicinal products, and {o conduct 
a general drug business in the District of Columbia 
14 at 1213 4 1 /2 Street, Southwest. 

2. Answering Paragraph 3, defendant states that 
the bill of sale, marked Exhibit “A” and attache^ to plain¬ 
tiffs’ bill, correctly sets forth, among its terms and provi¬ 
sions, a clause whereby the goods, chattels anc[ personal 
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property of said defendant corporation then in and upon 
premises 1213 4 1 /*> Street, Southwest, first, floor, were ex¬ 
pressly excepted and excluded from the chattels, personal 
property and other matters sold and conveyed by said bill 
of sale. 

3. In answer to Paragraph 4, defendant denies that since 
said purchase aforesaid by the plaintiffs on, to wit, Janu¬ 
ary 11, 1927, until January 10, 1932, said plaintiffs have 
continuouslv conducted the said drug business on the first 

» ’w 

floor of premises 1213 4% Street, Southwest, but it is in¬ 
formed and believes that on or about April 15, 1931, said 
plaintiffs closed the doors of said business premises, 1213 
4Vj Street, Southwest, and removed therefrom their entire 
stock in trade and personal property with the exception of 
certain fixtures which were attached to the walls of said 
premises, and that said premises were left by said plain¬ 
tiffs in an abandoned and wrecked condition so that the 
same appeared to be practically uninhabitable and of no 
value for business purposes. 

4. Answering Paragraph 5, defendant admits that on or 
about March 5, 1932, it opened and is now conducting and 
operating a drug business on the first floor of premises 
1213 4Vo Street, Sotitliwest; in connection therewith, said 
defendant has had issued to it all necessary pharmacy, 
occupancy, narcotic and prescription permits from the 
proper authorities in the District of Columbia and that said 
stock of drugs, fixtures and other personal property now 
in and upon said premises, 1213 4 1 /L> Street, Southwest, are 
owned by said defendant, and it has leased said drug store 

for a long period of years and now owns and oper- 
15 ates said business on said premises. It admits that 

defendant Allison owns said building No. 1213 4 1 /*> 
Street, Southwest, and is in personal attendance and en¬ 
gaged in the conduct of said drug business as an employee 
and representative of said defendant. Further answering 
Paragraph 5 of said bill, said defendant denies that said 
Allison in said employment by defendant has violated or 
is violating the contract between plaintiffs and said Allison, 
but said defendant is informed and advised that said Alli¬ 
son on January 11, 1927, sold the drug business conducted 
by him on the first floor of premises 1213 4 y 2 Street, South¬ 
west, to the plaintiffs and said sale was made contempora¬ 
neously and in conjunction with the execution of a certain 
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lease of the same premises hereinafter more specifically 
described; said sale was consummated in accordance with 
the terms and provisions of the bill of sale dated j January 
11, 1927, duly filed herein, marked Plaintiffs' Exhibit “A,” 
and also a certain written lease dated January jLl, 1927, 
executed at the same time as said bill of sale, byj and be¬ 
tween the plaintiffs and said Allison, whereby the latter 
leased the first floor and premises 1213 4 1 / i> Streej, South¬ 
west, known as “Allison’s Drug’ Store,’’ for five vefirs, with 
privilege of ten years’ renewal thereafter, unto tljie plain¬ 
tiffs a true copy of which is hereto annexed marked “Ex¬ 
hibit B” and made a part hereof; by the terms ahd provi¬ 
sions of said bill of sale and the written lease aforesaid 
with its renewal privileges, it was understood and agreed 
between the plaintiffs and Allison that the lattejr should 
not conduct, own or operate a drug store within |a radius 
of ten blocks while said plaintiffs owned said drugjbusiness 
at 1213 4 1 /-] Street, Southwest, and occupied said premises 
1213 414 Street, Southwest, as a drug store under the terms 
and provisions of said lease, to wit, five (5) yesjirs from 
January 11, 1927, with the privilege of ten (10) years re¬ 
newal thereafter; defendant is further informed and 
16 advised that the covenant of said Allison nbt to con¬ 


duct, own or operate a drug store within a radius 
of ten (10) blocks while said plaintiffs owned said drug 
business, is and was agreed upon without any definite 
period of time of expiration of said covenants because the 
same was to be effective and valid so long as plaintiffs 
carried out the terms and provisions of said written lease 
with respect to their occupancy of said premises as a drug 
store; defendant admits that said Allison is president of 
said defendant corporation and that it was familiar with 
the terms of the contract between said plaintiffs and 
Allison. 

5. Defendant is informed and advised that nb serious 
injury will result to plaintiffs because of the location of 
two drug stores within the immediate vicinity of each other, 
but avers the fact to be that in their removal from premises 
1213 4 1 /i> Street, Southwest, to their present location, plain¬ 
tiffs advanced the present drug business conducted by them 
to closer proximity to the nearest drug business now oper¬ 
ated about one block from them; that the character of 
drug trade in this vicinity is composed, in a larg^ part, of 
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colored people who pay cash and who are profitable patrons 
for a drug store; defendant has no knowledge with respect 
to the allegation of plaintiffs in regard to their being de¬ 
pendent upon their drug business for the support of them¬ 
selves and their children, but it is informed and believes 
that since said plaintiffs purchased defendant Allison’s 
drug business, about five years ago, they have realized from 
said business sufficient profits to pay out of said business 
the sum of Five Thousand Dollars ($5,000.00) which was 
the chattel trust obligation thereon and, in addition thereto, 
they have recently purchased, besides the corner property 
at *1201 4VL> Street, 1 Southwest, in which they installed a 
new drug business, the two adjoining properties, between 
the corner and the property owned by defendant Allison. 


17 Wherefore, having fully answered said bill, the 
defendant respectfully prays that said temporary in¬ 
junction as requested in said bill be denied and that it be 
dismissed hence with its reasonable costs. 

! EASTERN LABORATORY, INC., 
By G. A. DYSON, 

S ec '])• T rcasu rer. 

District of Columbia, ss : 


I, G. A. Dyson, Sec’y-Treasurer of the Eastern Labora¬ 
tory, Inc., do solemnly swear that I have read the annexed 
Answer subscribed by me in behalf of said corporation; 
that I know the contents thereof and believe the same to 
be true. 

G. A. DYSON. 


Subscribed and 1 sworn to before me this 18th day of 
April, A. D. 1932. 

[notarial seal.] JOHN H. DAVIDSON, 

Notary Public , D. C. 


18 Exhibit “B.” 

Lease: Short Form. 

This lease made by and between Joseph F. Allison, of 
the District of Columbia, lessor, and Solomon S. Seigle and 
Rose F. Seigle, of the same place, lessees 

Witnesseth, that the lessor does hereby let and demise to 
the lessee, the following described premises; Entire First 
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Floor of building designated as 1213 4% Street, Southwest, 
Washington, D. C., known as Allison’s Drug Stor^, for a 
term of live (5) years, with the privilege of renewal for 
five (5) additional years, and thereafter with the j further 
privilege of renewals of live (5) more years, at the same 
rental throughout of Nine Hundred Dollars ($9(k).) per 
annum, payable $75 monthly commencing on the ljlth day 
of January, 1927, for the sum of Nine Hundred j Dollars 
($900) Dollars per annum, payable in monthly installments 
of Seventy-five (75) Dollars, in advance, at Grogaij Realty 
Co., 201 McGill Bldg., Washington, D. 0., the first payment 
to be made on the eleventh dav of January, 1927, and a 
like sum on the eleventh dav of each and every month 
thereafter. 

And the said lessee- covenant that tliev will not carry on 


any business therein (except that of Drug Store) nor sub¬ 
let the said premises or assign this lease in whole or in part 


without the consent in writing of said lessor; that they will 
not use said premises for disorderly or unlawful purposes; 
that they will pay the said rent as above stated, and all 


bills for gas and electricity used on the premises,! making 


the necessary deposits at the respective offices t<|> secure 
same; that they will pay one-half water rents for said prem¬ 
ises during entire term of tenancy thereof; that all 
19 repairs rendered necessary by the negligence of the 
lessee- shall be paid for by them, and that they will 


surrender the same at the expiration of Lease tenancy in 


good order, ordinary wear and tear and damage by the act 


of God or public enemy excepted. 

Provided, That if the lessee- shall fail to pay the ^aid rent 
in advance as aforesaid, although there should hgve been 
no legal or formal demand for the same, or shall neglect 
to pay the water rent or gas bills at the time an<J on the 
day when the same shall fall due and be payable as here¬ 
inbefore mentioned, or shall sublet or assign the sa^d prem¬ 
ises, or carry on any business therein except that bf Drug 
Store aforesaid, without the written consent as aforesaid; 
or shall use the same for any disorderly or unlawful pur¬ 
pose, or break either of the aforesaid covenants, then, and 
in either of said events, this Lease, and all things herein 
contained, shall cease and determine and shall operate as 
a Notice to Quit, the thirty days’ notice to quit bein£ hereby 
expressly waived. And the said lessor, his heirs! and as- 
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signs, shall and may proceed to recover possession of said 
premises under and by virtue of the provisions of the Code 
of Law for the District of Columbia, to regulate proceed¬ 
ings in cases between landlord and tenant. 

And it is further provided, that if, under the provisions 
of this lease, a seven days’ summons shall be served, and 
a compromise or settlement shall be made thereupon, it 
shall not constitute a waiver of any covenant herein con¬ 
tained. And the said lessee- hereby agree to deliver 
the premises in the same order in which they were received, 
usual wear and tear, fire and storm excepted, and it is also 
hereby agreed that no waiver of one breach of anv cove- 
nant herein contained shall be construed to waive or in any 


manner affect the covenants of this Lease. 

20 Lessor agrees to carry insurance on Front Win- 
dow Plate Glass. 

It is mutually agreed that in case Lessees should desire 
to sell their right, title and interest in Drug Store and/or 


this lease, the Lessor will agree thereto, provided this 
shall not take place before notes secured by chattel mort¬ 
gage are paid in full. 

In testimony whereof, the said parties have hereunto 
signed their names and affixed their seals, this eleventh day 
of January, A. D. 1927. 


JOSEPH F. ALLISON, (Seal.) 
SOLOMON S. SEIGLE, (Seal.) 
HOSE F. SEIGLE. 


Witnessed bv: 

JACOB* LEVY. 


21 Findings of Fact. 

Filed November 14, 1933. 

<i» •*>**>* -4* * 


The following facts are hereby found by the Court upon 
the trial of the above cause: 

1. The defendant Allison covenanted with the plaintiffs 
as alleged in paragraph 3 of the bill of complaint. 

2. The plaintiffs acquired the ownership of the drug 
business referred to at the time of the making of the bill 
of sale embodying said covenant, namely, on January 11, 
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1927, and have ever since then continued to own, jeonduct 
and operate said drug; business, conducting the sanjie, from 
and after said January 11, 1927, on the first floor of prem¬ 
ises .1213 4 1 2 3 /* Street Southwest for between four and five 
years, and thereafter conducting the same on the fij'st floor 
of premises 1201 4}/> Street, Southwest, in the sanjie block 
as the first-named premises, the entrance to the last-named 
premises being slightly more than 100 feet away fi-om the 
last-named premises being slightly more than 100 fe\et away 
from the entrance to the first-named premises. 

3. About March 5, 1932, defendant Allison and jdefend- 
ant Eastern Laboratory, Inc. reopened said first floor of 
premises 1213 4i/o Street, Southwest, as a drug store, and 
have ever since then conducted and operated a drug busi¬ 
ness in said store, with the personal presence, attendance 
and services of said defendant Allison in the conduct of 
such business. 

4. The instrument of lease which is “ Exhibit B” to the 
answer of defendant Eastern Laboratorv Inc. was made 
on the same day as the aforesaid bill of sale, and the plain¬ 
tiffs paid rent for the full five-year term thereof, but elected 
not to exercise the renewal options provided for therein. 

Conclusions of Law. 

From the foregoing facts, the Court reaches the 
22 following conclusions of law: 

1. The defendants have violated the covenant sued upon 
by the plaintiffs. 

2. The plaintiffs are entitled to the injunction sought. 

3. The plaintiffs are also entitled to an ascertainment of 
all profits realized by the defendants from the aforesaid 
violation, and also to an ascertainment of ail damages suf¬ 
fered or sustained by the plaintiffs in consequence of such 
violation, and to a decree against the defendants for the re¬ 
covery of such profits or such damages, whichever may be 
found to be the greater. 

JENNINGS BAILEY! 
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Order for Injunction, &c. 
Filed November 14, 1933. 


This cause came on for final hearing upon the pleadings 
and evidence, and after argument of counsel and considera¬ 
tion by the Court, it is, this 14th day of November, 1933, 
adjudged, ordered and decreed: 

1. That the defendants, Joseph F. Allison, and Eastern 
Laboratory, Inc., be, and they are hereby, severally re¬ 
strained and enjoined from in any manner utilizing the 
personal presence or services of defendant Joseph F. Alli¬ 
son in connection with the conduct, ownership or operation 
of a drug store in or upon premises 1213 4?/> Street, South¬ 
west, or within a radius of ten blocks of said premises, so 
long as the plaintiffs continue to own and conduct within 

said ten blocks the drug business purchased by plain- 
23 tiffs from said defendant Allison and which the 
plaintiffs are conducting upon premises 1201 4po 
Street, Southwest. 

2. That this cause be, and it is hereby, referred to the 
Auditor of the Court to ascertain and report the amount of 
all profits realized by the defendants from the violation by 
them, since March 5,1932, of the covenant sued upon herein, 
and also the damages suffered or sustained by the plaintiffs 
in consequence of such violation; jurisdiction being hereby 
reserved to the Court for the entry of a further decree 
herein against the 1 defendants for the recovery by the plain¬ 
tiffs of such profits oi* damages, whichever may be found 
to be the greater. 

3. That the plaintiffs recover of the defendants their 
costs herein to be taxed by the Clerk, and have execution 
therefor as at law. 

JENNINGS BAILEY, 

Justice. 


From the foregoing decree the defendants in open Court 
noted an appeal to the Court of Appeals. And ask that 
the undertaking for costs on such appeal be fixed at $100 or 
a cash deposit of $50 in lieu thereof. 


19 


J. F. ALLISON ET AL. VS. S. S. SE1GEL ET AL. 

The Court declines to fix the amount of said undertaking 
or of said deposit upon the ground that the foregoing decree 
is not a final decree, and to this action of the Cqurt the 
defendants except. 

JENNINGS BAILER, 

Jitstice. 

24 Final Decree. 

Filed September 15, 1934. 


This cause coming on for further hearing, in accordance 
with decree entered herein November 14, 1933, upon the 
pleadings and evidence and the report of the Auditor filed 
herein June 22, 1934, and no exceptions having been filed 
to said report, it is, by the Court, this 15th day of Septem¬ 
ber, 1934, adjudged, ordered and decreed: 

1. That the defendants, Joseph F. Allison, and Eastern 
Laboratory, Inc. be, and they are hereby, severally re¬ 
strained and enjoined from in any manner utilizing the 
personal presence or services of defendant Joseph F. Alli¬ 
son in connection with the conduct, ownership or operation 
of a drug store in or upon premises 1213 Street, South¬ 
west, oi- within a radius of ten blocks of said premises, so 
long as the plaintiffs continue to own and conduct within 
said ten blocks the drug business purchased by plaintiffs 
from said defendant Allison and which the plaintiffs are 
conducting upon premises 1201 4*4 Street, Southwest. 

2. That the Auditor’s report, filed herein June 2 l p, 1934, 
be, and it is hereby, ratified and confirmed. 

3. That the plaintiffs do recover of the defendants the 
sum of Four thousand one hundred and twentv-six i dollars 
and sixty-seven cents ($4,126.67) representing damages 
sustained by said plaintiffs in consequence of the violation 
by said defendants of the covenant herein concerned since 
March 5, 1932, and have execution therefor as at law. 

4. That the plaintiffs do also recover of the defendants 
their costs herein to be taxed by the Clerk, including all 
costs in connection with the reference to, and report by, 
the Auditor, and have execution therefor as at law. 

Bv the Court: 

JENNINGS BAILEY, 

Justice . 
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25 From the foregoing decree the defendants in open 
court note an appeal to the United States Court of 
Appeals, and the undertaking for costs on such appeal is 
hereby fixed at $100.00 or a cash deposit of $50.00 in lieu 
thereof. 

JENNINGS BAILEY, 

Justice. 

Sept. 14, 1934. OK as to form. 

JAMES A. TOOMEY. 

. Memorandum. 

September 29, 1934.—Bond ($100) on appeal approved 
and filed. 

Assignment of Errors. 

Filed November 3,1934. 
##*#**# 


The defendants make the following their assignment of 
errors in the abov<? entitled cause: 

1. The Court erred in not dismissing the Bill. 

2. The Court erred in decreeing in favor of the Plaintiffs. 

3. The Court erred in not decreeing in favor of the De- 
fondants as prayed in their Answers. 

4. For other errors apparent of record. 

TOOMEY & TOOMEY, 
JAMES A. TOOMEY, 
Attorneys for Defendants. 
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Designation of Record. 
Filed November 3, 1934. 


The Clerk will please prepare transcript of record for 
appeal and include therein copy of: 

Bill, March 21, 1932, 

Answer of Defendant (1), March 24, 1932, 

Answer and Exhibit, Defendant (2), April 20, 1932, 
Finding of fact and conclusion of law, November 14,1933, 
Injunction Order, November 14, 1933, 

Final Decree, 
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Assignment of Errors, 
Stipulation of counsel, 
This Order. 


TOOMEY & TOOMEY, 
JAMES A. TOOMEY, 
Attorneys for Defendants. 


Order of United States Court of Appeals Extending Time 

Filed December 14, 1934. 

United States Court of Appeals for the District of 

Columbia. 

Original No. 2385. October Term, 1934. 

Equity. 

i 

No. 54,147. | 

Joseph F. Allison and Eastern Laboratory, a Corpora¬ 
tion, Petitioners, 

vs. 


Solomon S. Seigle and Rose F. Seigle. 
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On consideration of the petition for extension of 
time to hie the record in the above-entitlejd cause, 
It is ordered by the Court that the time be and it is hereby 
extended to and including December 24, 1934. 

Per Mr. Chief Justice MARTIN. 

December 14, 1934. 

i 

A true copy. Test: 

[seal.] * HENRY W. HODGES, 

Clerk, United States Court bf 
Appeals for the District of Columbia. 

28 Supreme Court of the District of Columbi^. 

United States of America, 

District of Columbia, ss: 


I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the firegoing 
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pages numbered ffom 1 to 27, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 54147 in Equity, wherein 
Solomon S. Seigle let al. are Plaintiffs and Joseph F. Alli¬ 
son et al. are Defendants, as the same remains upon the 
files and of record in said Court. 

In testimonv whereof, I hereunto subscribe niv name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 21st day of December, 1934. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 6375. Joseph F. Allison and Eastern Laboratory, a 
Corporation, Appellants, vs. Solomon S. Seigle and Rosa 
F. Seigle. United 1 States Court of Appeals for the District 
of Columbia. Filed Dec. 12,1934. Henry W. Hodges, Clerk. 
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Untteb States (Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 
October Term, 1934. 


No. 6375 

Joseph F. Allison and Eastern Laboratory^ 
A Corporation, Appellants , 

vs. 

Solomon S. Seigle and Rosa F. Seigle. 

BRIEF FOR APPELLANTS. 


STATEMENT OF FACTS. 

This is an appeal by appellants from a decree of the 
Supreme Court of the District of Columbia grafting 
an injunction. There is no dispute as to the facts in 
this case. Appellant, Joseph F. Allison, by bill of sale 
dated January 11, 1927 (Rec. pp. 5, 6), sold to appel¬ 
lees, Solomon S. Seigle and Rosa F. Seigle, the stock, 
fixtures, equipment and good will of the drug business 
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conducted by liim at and upon premises Xo. 1213 4% 
Street, S. AY. On the same date and in conjunction 
therewith lie leased the same premises known as Alli¬ 
son ? s Drug' Store to them, for a period of live years, 
with renewal privileges for ten years longer, for drug¬ 
store purposes (Kec. pp. 14, 15, 16). The bill of sale 
executed by Allison contained the following covenant, 
44 1 agree not to conduct, own or operate a drug store 
within a radius of ten (10) blocks while said Seigle 
(appellee) owns said drug business.'” (Kec. p. 6) 
Appellees thereafter conducted and operated the 
drug business purchased from Allison in and upon the 
premises Xo. 1213 4 x /2 St. S. AY., theretofore leased to 
them, for about five vears, beginning Januarv 11. 1927. 
Subsequently, on January 10, 1932, appellees aban¬ 
doned the premises known as Allison’s Drug Store, re¬ 
moved therefrom all stock, equipment and personal 
property therein and opened a new drug store at 1201 
4 1 /> St., S. AY. During this period of five years, appel¬ 
lant, Allison, did not conduct, own or operate a drug¬ 
store within a radius of 10 blocks of the premises leased 
to appellees for the operation of the drug business. 
On, to wit, March 5, 1932, appellant, Eastern Labora¬ 
tory, Inc., opened and operated a drug store at prem¬ 
ises Xo. 1213 4 1 / i> St., S. AY. Suit was brought by the 
appellees to enjoin the appellants, Allison & Eastern 
Laboratory, from the personal presence or services of 
Allison in the conduct or operation of a drug store on 
premises 1213 4 1 / 1> Street, S. AAh, while the appellees 
continue to own and conduct the drug business pur¬ 
chased by them from Allison. The bill also prayed for 
an accounting of profits and damages due to appellees 
for the alleged violation of the contract contained in 


•> 
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the bill of sale. The suit is based on the jjilleged 
breach of the covenant in the bill of sale (Rj p. 6) 
whereby appellant, Allison, agreed not to conduct, own 
or operate a drug store within a radius of ten blocks, 
while said Seigle (appellee) owns said drug business. 
Appellants tiled answers to the bill (Rec. pp. 7 1 to 16) 
admitting the principal allegation of the bill, bull deny¬ 
ing the construction and interpretation of the ljestric- 
tive covenant upon which appellees based theiij* right 
to injunctive relief. Xo temporary injunction was 
granted, but certain findings of fact (Rec. p. 16) (not 
disputed) and conclusions of law (which are disputed) 
were made by the learned court which thereafter on 
November 14, 1933, granted an order for an injunction 
and referred the case to the Auditor of the Cc^urt to 
assess the profits and damages accruing to appellees. 
(Rec. pp. 18, 19) From this injunctive decree appel¬ 
lants noted an appeal to the Court of Appeals in open 
Court and requested the Court to fix the amount of 
said undertaking on appeal, which the Court declined 
to do, on the ground that the decree was not fin^l, and 
appellants duly excepted to this action of the Court 
(Rec. 18, 19). 

Subsequently, on September 15, 1934, the Court 
signed a final decree, again enjoining the appellants 
from using the personal presence or services of appel¬ 
lant, Allison, in the operatio'n of a drug store at 1213 
4% Street, S. W., or within a radius of 10 blocks there¬ 
in, so long as the appellees continue to own and con¬ 
duct within said 10 blocks the drug business purchased 
by appellees from Allison. The decree also confirmed 
the Auditor’s report adjudicating the sum of $4,126.67, 
as a personal judgment or decree for damages aiainst 


the appellants and in favor of the appellees. It is 
from this decree that the appeal has been taken. 

QUESTIONS INVOLVED. 

The questions involved in the appeal and raised in 
the assignment of errors (l\ec. p. 20) may be stated as 
follows: 

1. Whether under the findings of facts the Court 
was justified in holding as a conclusion of law that 
appellants violated the covenant sued upon. 

2. Whether under the findings of fact the Court 
was justified in holding that the Eastern Laboratory, 
Inc., had violated the covenant and should have been 
enjoined. 

ARGUMENT. 

I. 

The covenant relied upon by appellees was not vio¬ 
lated by the appellants. 

The first question is, what was the actual contract 
between the parties? 


0) 

The bill of sale and the lease of the drug store were 
executed contemporaneously and must be construed 
together to get at the intention of the parties (Rec. pp. 
5, 14, 17). By the bill of sale appellees bought the 
drug business located on premises 1213 4% Street, 
S. W., and at the same time Allison leased to them 
premises known as Allison’s Drug Store, for a long 
period of years. , The restrictive covenant only limits 
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Allison during the period of time when Seigel owns 
said drug business located at 1213 4% Street, S. W. 
In other words the fair construction of the pro¬ 
visions of the bill of sale and the written lease 
with its renewal privilege, is that appellant, Alli¬ 
son, should not conduct, own or operate a drug 
store within ten blocks, while appellees owi} said 
drug business at 1213 4% Street, S. W., and occupied 
said premises as a drug store for the long tefm of 
years provided in the lease. No definite time limita¬ 
tion appears in the covenant because the same \i~as to 
be effective and binding only so long as appellees con¬ 
tinued to carry out the terms and provisions <|f the 
lease with respect to their occupancy of the premises. 
Both the bill of sale and the lease in its terms cojnpre- 
hend the drug business known as Allison’s Drugstore 
located at 1213 4% Street, S. W., and the prohibition 
against appellant, Allison, is to continue only during 
the period as set forth in the bill of sale “ while said 
Seigle owns said drug business (Rec. p. 6.) | It is 
conceded that the covenant is valid, and the only jques- 
tion involved is in respect to the time limitation pro¬ 
hibiting Allison from operating a drug store within 
the present area set forth in the bill of sale. Appel¬ 
lee’s bill (Rec. p. 3) alleges, and it is conceded, that 
they operated the drug business purchased by them 
from Allison, in and upon premises 1213 4% Street, 
S. W., for about five years, to wit, from January 11, 
1927, to January 10, 1932. During this period the ap¬ 
pellants did not violate the covenant and agreements in 
any manner whatsoever (Rec. p. 3). On January 10, 
1932, appellees vacated the drug store premises, No. 
1213 4% Street, S. W., and removed to and opeijed a 
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new drug: store at 1201 4% Street, S. W. (Rec. p. 8). 
Thereafter, on tot wit starch 5,1932, appellant, Eastern 
Laboratory, Inc. (Rec. p. 3) opened a drug store at 
premises 1213 4V*> Street, S. AY., which had previously 
been vacated by appellee. 

It is respectfully urged that appellant, Allison, was 
released from the conditions of the covenant by the 
action of the appellees herein. The covenant, in re¬ 
spect to time duration, restricted the covenantor only 
while the appellees own said drug business, and con¬ 
ducted the same under the terms and provisions of the 
lease of premises No. 1213 4 V 2 Street, S. AY. 

Again the contents of the written lease clearlv show 
the parties intended the said drug business purchased 
by appellees was to be conducted by them on the prem¬ 
ises owned by Allison, and he was not to compete with 
them during the time they owned said drug business. 
Attention is called to pertinent provisions of the lease 
indicating this intention of the parties as follows: 


Description of leased property— 

“Entire first floor of building designated as 
1213 4!!> Street, S. AY., Washington, D. C., known 
as Allison’s Drug Store.” (Rec. p. 16) 

“And the said lessees covenant thev will not 
carry on any business therein (except that of 
Drug Store)” (Rec. p. 15). 

“It is mutually agreed that in case lessees should 
desire to sell their right, title and interest in Drug¬ 
store and/or this lease, the lessor will agree there¬ 
to, provided this shall not take place before notes 
secured by chattel mortgage are paid in full.” 
And the bill of sale and the written lease were 
executed on the same day.” (Rec. p. 17) 


It is respectfully urged that the contract of the par¬ 
ties, represented by the bill of sale and lease, dearly 
shows that appellant, Allison, was not to conduct, own 
or operate a drug store within a radius of 10 blocks, for 
the period of time within which said appellee owjus said 
drug business at 1213 4% St., S. W. That thej appel¬ 
lees by removing from the drug store premises 1$13 4% 
St., S. W., no longer owned or conducted said drug bus¬ 
iness thereon, and appellant Allison was released from 
all obligation under the restrictive covenant. 

.... i 

The only recent decision involving a restrictive 
covenant of this character was decided by this Honor- 

*' I 

able Court, in Erikson v. Hawley, 56 App. D. C. 268. 
There the Court held the contract was not in restraint 
of trade, but that point is not involved in th<k pres¬ 
ent case because it is conceded that the covenant is 
valid, and the only question is one of factual construc¬ 
tion. 

In conclusion it is respectfully submitted that the 
Court erred in holding that the appellants had Violated 
the covenant, and that the decree should be reversed. 

( 2 ) 

There was no justification for an injunctive decree 
against the Eastern Laboratory, Inc. Attention is 
called to the provisions of the bill of sale which ex¬ 
pressly excepts all the supplies, appliances and prop¬ 
erty of the Eastern Laboratory, Inc., from the terms 
and provisions of such instrument (Rec. p. 6). It is re¬ 
spectfully urged that the conclusion of law in regard 
to the Eastern Laboratory, Inc., was erroneous, and 
the decree as to it should be reversed. 

James A. Toomeyl 
Attorney for Appellants. 
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STATEMENT OF CASE. 

Appellants correctly state in their brief “There!is no 
dispute as to the facts in this case” (p. 1). There can 
be none, because the case was heard below upon “the 
pleadings and evidence” (R. 18, 19), and appellants 
have entirely omitted from the record any statement 
of the evidence taken below, either before the Oourt 
itself or before the Auditor. In this state of the record, 
it will be noticed that the only assignment of su 



errors filed by appellants in the Court below was of 
the most general character, namely: 

“1. The Court erred in not dismissing the Bill. 

“2. The Court erred in decreeing in favor of 
the Plaintiffs. 

“3. The Court erred in not decreeing in favor 
of the Defendants as prayed in their Answers. 

“4. For other errors apparent of record.” 

(R. 20). 

The Findings of Fact, Conclusions of Law and Final 
Decree of the Court below appear on pages 16 to 19 
of the Record. 

The Decree appealed from follows the covenant 
sued upon (R. 3), and provides: 

“1. That the defendants, Joseph F. Allison, 
and Eastern Laboratory, Inc., be, and they are 
hereby, severally restrained and enjoined from 
in any manner utilizing the personal presence 
or services of defendant Joseph F. Allison in 
connection with the conduct, ownership or oper¬ 
ation of a drug store in or upon premises 1213 
4-2- Street, Southwest, or within a radius of ten 
blocks of said premises, so long as the plaintiffs 
continue to own and conduct within said ten 
blocks the drug business purchased by plaintiffs 
from said defendant Allison and which the 
plaintiffs are conducting upon premises 1201 
4-o- Street, Southwest. 

“2. That the Auditor’s report, filed herein 
June 22, 1934, be, and it is hereby, ratified and 
confirmed. 

“3. That the plaintiffs do recover of the de¬ 
fendants the sum of Four thousand one hundred 
and twenty-six dollars and sixty-seven cents 
(84,126.67) representing damages sustained by 
said plaintiffs in consequence of the violation 
by said defendants of the covenant herein con¬ 
cerned since March 5, 1932, and have execution 
therefor as at law. 


“4. That the plaintiffs do also recover! of the 
defendants their costs herein to be taied by 
the Clerk, including all costs in connection with 
the reference to, and report by, the Auditor, 
and have execution therefor as at law.” (|R. 19). 

The Auditor's report, expressly ratified and confirmed 


in said Decree, is wholly omitted from the recorqL 


II. 

ARGUMENT. 

Point 1.—Assignment of Errors Below Insufficient.— 

This case having been heard below upon “the pleadings 
and evidence” (R. IS, 19), and no statement of the 
evidence being included in the record, the general 
assignment of supposed errors, filed in the Court- below 
(R. 20), wholly fails to comply with the mandatory 
requirement of Rule V-9 of this Honorable Cour:. 

“The errors shall be separately and specifically 
stated and the assignment shall be included in 
the transcript of record.” 


Point 2.—Interpretation of Covenant Contended for 
by Appellants Unreasonable.—Although the covenant 
itself expressly provides for its continuance sb long 
as appellees continue to own the “drug business” (R. 
3) purchased by them from appellant Allison, appel¬ 
lants contend that the term “drug business” shbuld be 
narrowly construed so as to make the ownership thereof 
dependent upon the continued tenancy of appellees 
in a particular drug store 1213 4§ Street Southwest 
which appellant Allison had conducted and winch he 
had leased to appellees in a separate instrument on 
the same date that he sold them the drug business. 
Appellees continued to conduct in the said premises 
the drug business so purchased by them, for a j period 
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of between four and five years (R. 17), and thereafter 
conducted the drug business in premises 1201 Street 
Southwest, “slightly more than 100 feet away” (R. 
17). Appellants thereupon reopened a competing drug 
store in said premises 1213 4| Street Southwest, “with 
the personal presence, attendance and services” of 
appellant Allison (R. 17) who had received 88,000 
from appellees on the faith of the aforesaid covenant, 
and appellants had the temerity to assert, in the answers 
filed by them in the Court below, that no “serious 
injury will result to plaintiffs because of the location 
of two drug stores within the immediate vicinity of 
each other” (R. 10, 13). A pertinent case in point is 
Godfrey vs. Roessle, 5 App. D. C. 299, in which this 
Honorable Court dismissed an appeal from a decree 
such as this, and said: 

“All the proof upon which the Court acted, and 
upon which the decree is founded, has been 
entirely omitted. And this Court is now asked 
to review and revise the decree in the absence 
of all the proof taken in the cause” (p. 303). 

CONCLUSION. 

The Decree below is right, and should be affirmed. 

Respectfully submitted, 

George E. Sullivan, 

Attorney for Appellees. 



